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[image: Srishti Mahant]Srishti Mahant, Lawyer at Forty Four Degrees, rethinks impartiality in mediator ethics by exploring the definition of impartiality and reconceptualising neutrality and impartiality based on the Practice Standards. In this article, Srishti shares her thoughts on how such a reconceptualisation can be implemented in practice.
 
[bookmark: _ftnref1][bookmark: _ftnref2][bookmark: _ftnref3][bookmark: _ftnref4][bookmark: _ftnref5][bookmark: _ftnref6]Mediation is a form of Alternative Dispute Resolution (ADR) which provides an alternative to adversarial litigation[1] and about 90% of civil disputes are settled out of court through ADR.[2] Mediation has certain advantages over traditional litigation, in that, it is relatively quicker, more accessible and affordable.[3] While adversarial litigation focuses on individual rights, mediation attempts to uncover the current and future interests of the parties so that the outcomes can be tailored to suit the needs and interests of both the parties.[4] Therefore, agreements reached in mediation are both voluntary and flexible.[5] Parties enter mediation with conflicting views, and the mediator as an independent third party assists the parties to communicate in a rational, problem-solving manner, to identify the issues in dispute, account for available options, and if possible, reach an agreement which is acceptable to all the participants.[6]
 
Models of Mediation
[bookmark: _ftnref7][bookmark: _ftnref8][bookmark: _ftnref9][bookmark: _ftnref10]The facilitative model is the dominant model in the mediation field.[7] Pursuant to the Practice Standards (2)(2.2), ‘a mediator does not evaluate or advise on the merits of, or determine the outcome of disputes’.[8]  The Standards further require a mediator to demonstrate an understanding of the ethical principle of procedural fairness and to possess the ability to conduct the mediation in a manner that exhibits procedural fairness.[9] Accordingly, substantive fairness in mediation is ensured by restricting the mediator’s control over procedural fairness alone.[10]
[bookmark: _ftnref11]The facilitative mediation model operates on a presumption that mediating parties are both competent and empowered, and have the ability to understand the dispute, think through the issues, and negotiate satisfactory self-determined outcomes.[11]
[bookmark: _ftnref12][bookmark: _ftnref13][bookmark: _ftnref14]Impartiality and neutrality have traditionally been conceived as the ‘critical defining characteristics’ of an independent mediator.[12] In the context of mediation, neutrality is regarded as in indicator of what is ‘good’ for mediators to do, and practicing neutrality is said to help the parties in achieving self-determination.[13] This quality of self-determination and fair and voluntary process is regarded as the hallmark of mediation.[14]
[bookmark: _ftnref15][bookmark: _ftnref16][bookmark: _ftnref17]Over time, it has been recognized that absolute mediator neutrality is unattainable in practice, even if mediators restrict their interventions only to process related issues[15] and that ‘mediators will inevitable impact upon content and outcomes due to their very presence in mediation and their personal, cultural and professional situatedness’.[16] It is suggested that even subtle actions of the mediator have an impact on the outcome of the dispute and the nature of any agreement reached.[17]
[bookmark: _ftnref18][bookmark: _ftnref19] Critics have called for a complete abandonment of neutrality, or a reconceptualization of it in light of other principles of mediation ethics.[18] In response to this, neutrality was entirely omitted from the new Practice Standards as of 1st July 2015 and replaced with ‘impartiality’. Nevertheless, it must be acknowledged that in mediation training, it is necessary to demonstrate an understanding of neutrality to gain accreditation.[19]
  
What is impartiality?
[bookmark: _ftnref20]If impartiality is ascribed a meaning on the basis of a literal interpretation of Clause 7.1 of the Standards, then under such a construction, mediators are obliged to ignore any differences between the parties and to treat them similarly in all respects.[20] In other words, impartiality is treated as a lack of bias by the mediator towards the parties. This is directly comparable to an interpretation of neutrality as even-handedness, which treats neutrality as an attribute inherent in the mediator and is deemed to be exercised based on an equal treatment of both the parties.
[bookmark: _ftnref21][bookmark: _ftnref22][bookmark: _ftnref23][bookmark: _ftnref24][bookmark: _ftnref25]Even if a genuine attempt to remain impartial is made, merely listening to the parties’ description of the dispute and presentation of their issues initiates a thought process whereby the mediator (consciously or subconsciously) begins to assess, judge, and evaluate’.[21] This judgment is based on the mediator’s own ‘set of cognitive and motivational biases’.[22] Impartiality as lack of bias therefore misrepresents the practical workings of mediation.[23] On the contrary, ‘mediators regularly exercise influence, either passively or actively, and such influence serves to assist in an outcome palatable to the mediator, corresponding to his own ideas and interests’.[24] Process control may also be influenced by a mediator’s personal agenda, such as the need to obtain a settlement, thereby allowing self-interest to permeate the process and manifest itself through techniques such as pressure and coercion.[25] Impartiality as lack of bias requires the mediator not only to keep aside conscious bias, which is unworkable in practice, but also implicit bias which is a paradox in itself.
 
Reconceptualizing Neutrality and Impartiality based on the Practice Standards
[bookmark: _ftnref26][bookmark: _ftnref27][bookmark: _ftnref28]Parties in conflict require ‘assistance, advocacy, power, resources, connections or wisdom’, and neutrality is not necessarily a primary concern for them.[26] Mediators are largely expected to assist people to engage in constructive interactions, and to help them communicate and understand each other, analyze the conflict, articulate concerns, assist in developing options and assist in evaluating those options.[27] In most cases, parties enter mediation because alternative pathways are undesirable for them in terms of factors such as cost and time, and what they expect is to be heard in a meaningful forum and to have their issues resolved in a legitimate and safe setting.[28]
 
The Role of Mediators – Pathway to Reform
The principle of self-determination has proven to be a key guiding principle in mediation practice, especially where the traditional conception of neutrality and impartiality have presented difficulties for mediators.
Clause 2(2.2) of the Practice Standards states that Mediation is a process that promotes the self-determination of participants and in which participants, with the support of a mediator: (a) communicate with each other, exchange information and seek understanding (b) identify, clarify and explore interests, issues and underlying needs (c) consider their alternatives (d) generate and evaluate options (e) negotiate with each other; and (f) reach and make their own decisions.
Clause 7(7.7) of the Standards requires mediators to ‘encourage and support negotiations that focus on the participants’ respective interests, issues and underlying needs and encourage participants to assess any proposed agreements accordingly and with reference to their long- term viability’.
[bookmark: _ftnref29][bookmark: _ftnref30][bookmark: _ftnref31]In mediation, the self-determination of each party is relational in nature, meaning, that it cannot be achieved in an absolute sense.[29] This is because i) the very notion of a mediator assisting the parties itself contradicts the idea of absolute self- determination, ii) control of the process by a mediator affects the course of dispute, and iii) the self determination of each party is limited to some extent by the needs and interests of the other party.[30] Therefore, ‘relational party self-determination is achieved where both parties are supported in reaching an integrated solution to their dispute and where the outcome can be said to respond to each party’s concerns, needs and interests – not just those of one party. Relational party self-determination cannot exist on an individual level; it exists at a level that enables mediation process to be just to all parties. If only one party achieves self- determination, the mediation process has failed’.[31]
[bookmark: _ftnref32][bookmark: _ftnref33]One aspect of this relationalism (sic) presents itself in the relationship between impartiality and self-determination. It becomes necessary to view both concepts in the context of the relationship between the mediator and the parties, and amongst the parties themselves.[32]  Clauses 2(2.2) and 7(7.7) read together mean that party self-determination is undermined where the mediator allows a party to negotiate unfair settlements in the presence of clear power imbalances or a lack of substantive knowledge.[33]
[bookmark: _ftnref34]It is therefore important to re-conceptualize the meaning and application of impartiality in light of this relationship, rather than in the form of a distinction between process and content.156 There is an argument to be made that the promotion of mediation’s core value of self-determination requires a substantive construction of impartiality which enables intervention in circumstances where parties are seemingly unable to exercise self-determination. [34]
[bookmark: _ftnref35]Self-determination is promoted when the mediators focus not only on their own agendas, but also on the parties’ preferences and views and on attempts to resolve them. Therefore, self-determination is given meaning not just based on restricting mediator control over process, but also based on whether the mediator could properly engage in facilitating dispute resolution amongst the parties.[35]
 
Reconceptualizing Impartiality
In light of these arguments, a reconceptualization of mediator impartiality can be described through the following ideas:
1. Power is a fluid concept which moves between the mediator and the parties, and between the parties themselves;
2. The principle of self-determination is the promotion of party power;
3. Proper exercise of mediator power is to be understood in relation to exercise of self-determination by the parties;
4. The meaning of impartiality is to be understood not just in its literal sense, but also based on a substantive construction; and
5. The proper exercise of impartiality by the mediator is to be assessed based on whether it promotes self-determination of the parties.
[bookmark: _ftnref36][bookmark: _ftnref37][bookmark: _ftnref38]Such a reconceptualization may be meaningfully implemented in a practical sense. In the context of power imbalances for example, Douglas conducted a study where mediators found it uncomfortable to restrict their interventions to process, especially where the self- determination of one party was limited by inadequate knowledge, misinformation or apparent gender and cultural differences.[36] In this scenario then, an application of impartiality would be a proper exercise of mediator power when it operates to remove impediments creating inequality between the parties, so as to promote the self-determination of the disadvantaged party.[37] If impartiality is expressed as a proper exercise of mediator power, then a substantive construction would allow the mediator to provide information about legislative standards, or assist parties in generating options consistent with those standards.[38]
 
Conclusion
A reconceptualization of the meaning of impartiality has been proposed that falls outside of the current understanding of the principle in mediation ethics. The aim of this paper is to generate discussion and ideas on how such a reconceptualization can be implemented in practice. While a discussion of the practical implementation of such a conceptualization is beyond the scope of this paper, I look forward to your thoughts on this subject.
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